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OPINION

WIDENER, Circuit Judge:

Prince George's County, Maryland appeals from the district court's
grant of judgment on the pleadings to Bell Atlantic-Maryland in Bell
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Atlantic-Maryland, Inc. v. Prince George's County, Maryland, 49 F.
Supp. 2d 805 (D. Md. 1999). We vacate the order appealed from and
remand for further proceedings.

In 1998, the County enacted Ordinance CB-98-1998 regulating the
use of county owned rights-of-way by telecommunications companies
doing business in the County. Prince George's County, Md., Ordi-
nance CB-98-1998 (1998). Bell Atlantic currently supplies County
residents and businesses with telecommunications services. On
December 23, 1998, before the ordinance's effective date of January
4, 1999, Bell Atlantic brought suit against the County alleging that the
ordinance was invalid. Bell Atlantic made several federal law claims,
arguing that the ordinance violated Article 1, § 10 of the United States
Constitution, the Commerce Clause, and the Due Process Clause, that
the Federal Telecommunications Acts of 1934 and 1996 pre-empted
the ordinance under the Supremacy Clause, and that the County and
its officials violated 42 U.S.C. § 1983 by enacting the ordinance.
Under state law, among other things, Bell Atlantic claimed that by
passing the ordinance, the County had breached a 1904 County fran-
chise agreement and an 1884 state franchise with Bell Atlantic, vio-
lated Articles 2 and 24 of the Maryland Declaration of Rights, and
violated public utilities companies §§ 2-113, et seq., of the Maryland
Code. Bell Atlantic asked the court to enjoin preliminarily and perma-
nently the enforcement of the ordinance and sought compensatory
damages.

After an initial hearing, the parties obviated the need for a prelimi-
nary injunction by agreeing to maintain the status quo ante pending
a decision in the case. In the interest of expediency, the court then
directed the County to file a motion to dismiss the entire claim under
Federal Rule of Civil Procedure 12(b)(6). The County complied, and
Bell Atlantic filed a response in opposition. After hearing oral argu-
ment, the district court granted judgment on the pleadings to Bell
Atlantic. To reach this disposition, the court confined its analysis to
an examination of Bell Atlantic's claim that 47 U.S.C. § 253, a provi-
sion in the Federal Telecommunications Act of 1996, pre-empted the
ordinance. Bell Atlantic, 49 F. Supp. 2d at 813-22. The opinion stated:

Although the parties have briefed each of the four[named
state law] issues extensively, the court does not believe it is
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necessary to reach these complex and important state law
issues in order to decide this case.

49 F. Supp. 2d at 822.

Generally, § 253 prohibits local and state governments from estab-
lishing barriers to the ability of telecommunications companies to
enter local markets. 47 U.S.C. § 253(a). Section 253, however, also
reserves specific powers for the local governments. At issue here are
the provisions concerning local and state governments' abilities to
manage the public rights-of-way and to collect reasonable compensa-
tion from the telecommunications providers for use of public rights-
of-way. 47 U.S.C. § 253(a)-(c). Bell Atlantic argued in its complaint
that § 253 pre-empted the provisions in the ordinance for regulating
use of County rights-of-way. After examining both the ordinance and
§ 253 in detail, the district court agreed with Bell Atlantic and found
that § 253 pre-empted the ordinance in its entirety and thus was
invalid under the Supremacy Clause of the United States Constitution.
Bell Atlantic, 49 F. Supp. 2d at 813-21. Accordingly, the court perma-
nently enjoined the County from enforcing the ordinance. Bell Atlan-
tic, 49 F. Supp. 2d at 822. As noted, the court explicitly did not
address any of Bell Atlantic's state law claims in the decision. Bell
Atlantic, 49 F. Supp. 2d at 821-22. The County now appeals.

As the district court correctly noted, courts should avoid deciding
constitutional questions unless they are essential to the disposition of
a case. Bell Atlantic, 49 F. Supp. 2d at 813 (quoting Harmon v.
Brucker, 355 U.S. 579, 581 (1958)). The district court did not follow
its own opinion, however, because the very issue it addressed, deter-
mining whether a federal statute pre-empts a state statute, is a consti-
tutional question. See Chicago and N. W. Transp. Co. v. Kalo Brick
& Tile Co., 450 U.S. 311, 317 (1981) ("[Determining whether a stat-
ute is pre-empted by federal law] `is essentially a two-step process of
first ascertaining the construction of the two statutes and then deter-
mining the constitutional question whether they are in conflict.'")
(quoting Perez v. Campbell, 402 U.S. 637, 644 (1971)). In its com-
plaint, Bell Atlantic raised at least four state law questions that it
argued provided the district court with alternate bases for granting
Bell Atlantic the relief it sought without considering any federal con-
stitutional question. Bell Atlantic, 49 F. Supp. 2d at 821-22. These
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state law questions would dispose of the case if decided in Bell Atlan-
tic's favor.

In deciding the constitutional question of preemption rather than
first considering the state law questions, the district court violated the
second and fourth rules of Ashwander v. Tennessee Valley Authority,
which are in pertinent part:

2. The Court will not "anticipate a question of constitu-
tional law in advance of the necessity of deciding it." . . . "It
is not the habit of the Court to decide questions of a consti-
tutional nature unless absolutely necessary to a decision of
the case."

*  *  *  *

4. The Court will not pass upon a constitutional question
although properly presented by the record, if there is also
present some other ground upon which the case may be dis-
posed of. This rule has found most varied application. Thus,
if a case can be decided on either of two grounds, one
involving a constitutional question, the other a question of
statutory construction or general law, the Court will decide
only the latter.

297 U.S. 288, 341, 346-347 (1936) (Brandeis, J., concurring) (internal
citations omitted).

In the case at hand, by deciding the constitutional question of pre-
emption in advance of considering the state law questions upon which
the case might have been disposed of, the district court committed
reversible error.

The order of the district court appealed from must be vacated and
the case remanded for further consideration consistent with this opin-
ion.

We express no opinion upon any question in this case other than
those mentioned in this opinion.

VACATED AND REMANDED WITH INSTRUCTIONS
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